
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



COMMENT ON RECENT CASES 319 

the promotion of the general welfare that the condemnation could 
be considered to be for a public purpose. 

The doctrine is supported by the United States Supreme Court 
that the development of the great natural resources of the state 
may, under a particular state of facts, be sufficient to justify an 
exercise of the power of eminent domain by a state. 6 Thus, land 
has been condemned for a right of way for a railroad, to facilitate 
the working of mines, 6 for an irrigation ditch for the reclamation 
of arid lands, 7 and for the development of water power for manu- 
facturing purposes. 8 The basis of the doctrine is that a private 
enterprise may, because of peculiar local conditions, be devoted 
to the public benefit so that the property may be considered to be 
taken for the public use through the private use. 9 In most of the 
cases in which this extension is allowed, the land so taken does 
not become the private property of the individual condemning it, 
from the use of which the public is excluded but any one so sit- 
uated as to be able to use it for the purpose for which it was con- 
demned is allowed to do so. The only case supported by the United 
States Supreme Court which allows a condemnation for the ex- 
clusive private use of the individual as does the principal case is 
that of Head v. Amoskeag Manufacturing Co., 10 which rested 
upon the mill acts of New Hampshire. And, in this case, the court 
expressly bases its decision not on the power of eminent domain, 
but on the power to regulate the duties of adjoining proprietors to 
each other regarding the enjoyment and partition of the joint 
estate. H. C. K. 

Constitutional Law: Partial Invalidity of Statutes: 
Power of Legislature to alter General Rules of Construc- 
tion. — One of the well established and unquestionably sound rules 
laid down by the courts in the exercise of their great function to de- 
clare legislative enactments repugnant to the constitution and void 
is that the unconstitutionality of part of a statute shall not destroy 
the validity of the whole, unless "all the provisions are so con- 
nected in subject matter, depending on each other, operating to- 
gether for the same purpose or otherwise so connected together in 
meaning, that it cannot be presumed the legislature would have 
passed the one without the other." 1 But, notwithstanding this 
doctrine, a significant provision has been inserted in certain im- 
portant acts of the 1913 Legislature, such as the statutes regarding 
Workmen's Compensation, Inheritance Taxes, Primary Elections, 

s Clark v. Nash, (1904) 198 U. S. 361, affirming Nash v. Clark, 
(1904) 27 Utah 158, 75 Pac. 371; Lewis, sec. 315. 

« Strickley v. Highland Boy Gold Mining Co., (1905) 200 U. S. 527. 

7 Clark v. Nash, supra. 

8 Head v. Amoskeag Manufacturing Co., (1884) 113 U. S. 9. 
9 Wiel, Water Rights, (3d ed.) sees. 607-611. 

10 (1884) 113 U. S. 9. 

1 Cooley's Constitutional Limitations, 7th ed. p. 246. 
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the Minimum Wage for Women, the so-called Blue Sky Law and 
Motor Vehicle Licenses. 2 It reads as follows: "If any section, 
sub-section, sentence, clause or phrase of this act is for any reason 
held to be unconstitutional, such decision shall not affect the val- 
idity of the remaining portions of this act. The legislature hereby 
declares it would have passed this act and each section, sub-section, 
etc., thereof, irrespective of the fact that any one or more sections, 
sub-sections, etc., be declared unconstitutional." Expressive of the 
present sweeping demand of the public for unrestricted democracy, 
this provision stands as a defiance to the courts and their apparent 
judicial supremacy. But whether it will prove effective as intended 
is another question. 

In the recent case of In re Schuler* the Supreme Court stated 
that "similar sections have been subjects of interpretation in other 
states, and it seems to be the consensus of belief that they im- 
pose upon the courts the duty of supporting the legislative will 
as far as possible." But this is the very principle upon which the 
courts have always presumed to act, and an examination of the 
cases cited does not reveal a single instance where such a pro- 
vision has had a vital bearing on a court's decision. 4 Indeed, in 
one of the cases cited, 5 the court questioned the legislative com- 
petency to "clothe the valid parts of an act with immunity from 
the invalidating effect the law gives the inseparable blending of 
the bad with the good." The Wisconsin court, in a more recent 
decision, 6 expressly held that such an expression of the intention 
of the legislature was not binding upon it. Nor was this pro- 
vision of any consequence in the principal case, for the method 
of disposing of the revenues, derived from the motor vehicle li- 
censes, was not only found to be constitutional but its invalidity 
would probably not have, affected the residue of the act which 
is plainly separable and independent. 7 

In fact, it is hardly reasonable that such a provision should be 
permitted to influence the established rules of construction. 
There are numerous instances where the elimination of part of an 
act would render lawful the very acts the legislature sought to 
condemn or vice versa, or perhaps leave standing portions techni- 
cally complete and capable of enforcement but palpably absurd 
in their meaning. For instance, the striking out of an exemption 
clause might bring within the act the very matters the legislature 



2 See 1913 Cal. Stats, pp. 1082, 1413, 637, 722, 6S6, respectively. 

3 In the Matter of the Application of Schuler, (Feb. 24, 1914) 47 
Cal. Dec. 291, 139 Pac. 685. ... „ 

* State v. Clausen, (1911) 65 Wash. 156, 117 Pac. 1101, 1114; Borg- 
nis v.Falk Co., (1911) 147 Wis. 327, 133 N. W. 209, 218; State v. Carter 
(1911) 174 Ala. 266, 56 So. 974; State v. Montgomery, (1912) (Ala.) 59 
So. 294, 302. 

s State v. Montgomery, (1912) (Ala.) 59 So. 294. 

« State v. Bancroft, (1912) 148 Wis. 124, 134 N. W. 330, 340. 

i People v. Sargent, (1912) 254 111. 514, 98 N. E. 959. 
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sought to exclude, as was the case where an Illinois Anti-Trust Act 
made an invalid exemption of all combinations of agriculturists 
and stock producers. 8 Take a local illustration. In 1905, the 
California Supreme Court found it necessary to declare a partic- 
ular statute entirely void, because the removal of a provision ex- 
tending to the police court concurrent jurisdiction with the su- 
perior court over certain misdemeanors would have had the effect 
to give the police court exclusive jurisdiction. 9 

Moreover a literal construction of such intention will mean 
that the dead remains of long forgotten acts will incessantly 
spring into life to foster useless litigtion, for as long as the act 
is unrepealed, there may be discovered some portion of it still 
capable of giving effect to something or other. And past experi- 
ence suggests that it is not wise to rely too much upon the salu- 
tary promptness of the legislature in exercising the right of re- 
peal. 10 

M. C. B. 

Constitutional Law : Power of a State to License Foreign 
Corporations. — Considerable interest has been aroused by the 
case of Baltic Mining Co. v. Massachusetts, 1 recently decided by the 
United States Supreme Court, sustaining the power of a state to 
charge a license to foreign corporations, based upon their entire or 
authorized capital stock, and thus roughly measured in reference to 
their means of controlling the market, the capacity to increase the 
business done within the state and their probable activities. Prior 
to this decision, it has been supposed by many that such a tax, 
notwithstanding its form, necessarily fell to a certain extent upon 
property without the state and was therefore violative of the due 
process clause of the Federal Constitution. But the principal 
case is properly decided upon the doctrine that such an objection 
applies only where the nature, purpose and actual operation of 
the tax indicates that it is not a pure excise tax. Thus, the stat- 
utes of Kansas, Colorado, Arkansas, and other states, 2 which 
have been declared unconstitutional by the United States Su- 
preme Court, contain many features not strictly in keeping with 
reasonable fees for filing articles of incorporation and charges 
for the sole privilege of transacting a domestic business. For 
instance, the taxes seem to be exorbitant, while the penalties for 



8 Connolly v. Union Sewer Pipe Co., (1901) 184 U S. 540 565 
•Robert v. Police Court of San Francisco, (1905) 148 Cal. 131, 82 
Pac. 838. 

" See I Cal. Law Rev. 541. 

1 Baltic Mining Co. v. Massachusetts and S. S. White Dental Mfg. 
Co. v. Massachusetts, (Nov. 3, 1913) 231 U. S. 68. 

2 Western Union Telegraph Co. v. Kansas, (1909) 216 U. S._ 1; 
Pullman Co. v. Kansas, (1910) 216 U. S. 56; Ludwig v. Western Union 
Telegraph Co., (1909) 216 U. S. 146; Atcheson, Topeka & Santa Fe Ry. 
Co. v. O'Connor, (1911) 223 U. S. 280. 



